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the case is required to be certified to 
the Board and that they have the right 
to make representations before the 
Board, including the making of a re-
quest for oral argument and the sub-
mission of a brief. If either party de-
sires to submit a brief, it shall be sub-
mitted to the office of the Service or 
the Immigration Court having adminis-
trative control over the record of pro-
ceeding for transmittal to the Board 
within the time prescribed in § 1003.3(c). 
The case shall be certified and for-
warded to the Board by the office of 
the Service or Immigration Court hav-
ing administrative jurisdiction over 
the case upon receipt of the brief, or 
upon the expiration of the time within 
which the brief may be submitted, or 
upon receipt of a written waiver of the 
right to submit a brief. The Board in 
its discretion may elect to accept for 
review or not accept for review any 
such certified case. If the Board de-
clines to accept a certified case for re-
view, the underlying decision shall be-
come final on the date the Board de-
clined to accept the case. 

[61 FR 18907, Apr. 29, 1996] 

§ 1003.8 Fees before the Board. 

(a) Appeals and motions before the 
Board—(1) When a fee is required. Except 
as provided in paragraph (a)(2) of this 
section, a filing fee prescribed in 8 CFR 
1103.7, or a fee waiver request pursuant 
to paragraph (a)(3) of this section, is 
required in connection with the filing 
of an appeal, a motion to reopen, or a 
motion to reconsider before the Board. 

(2) When a fee is not required. A filing 
fee is not required in the following in-
stances: 

(i) A custody bond appeal filed pursu-
ant to § 1003.1(b)(7); 

(ii) A motion to reopen that is based 
exclusively on an application for relief 
that does not require a fee; 

(iii) A motion to reconsider that is 
based exclusively on a prior applica-
tion for relief that did not require a 
fee; 

(iv) A motion filed while an appeal, a 
motion to reopen, or a motion to re-
consider is already pending before the 
Board; 

(v) A motion requesting only a stay 
of removal, deportation, or exclusion; 

(vi) Any appeal or motion filed by the 
Department of Homeland Security; 

(vii) A motion that is agreed upon by 
all parties and is jointly filed; or 

(viii) An appeal or motion filed under 
a law, regulation, or directive that spe-
cifically does not require a filing fee. 

(3) When a fee may be waived. The 
Board has the discretion to waive a fee 
for an appeal, motion to reconsider, or 
motion to reopen upon a showing that 
the filing party is unable to pay the 
fee. Fee waivers shall be requested 
through the filing of a Fee Waiver Re-
quest (Form EOIR–26A), including the 
declaration to be signed under penalty 
of perjury substantiating the filing 
party’s inability to pay the fee. The fee 
waiver request shall be filed along with 
the Notice of Appeal or the motion. If 
the fee waiver request does not estab-
lish the inability to pay the required 
fee, the appeal or motion will not be 
deemed properly filed. 

(4) Method of payment. When a fee is 
required for an appeal or motion, the 
fee shall accompany the appeal or mo-
tion. 

(i) In general. Except as provided in 
paragraph (a)(4)(ii) of this section, the 
fee for filing an appeal or motion with 
the Board shall be paid by check, 
money order, or electronic payment in 
a manner and form authorized by the 
Executive Office for Immigration Re-
view. When paid by check or money 
order, the fee shall be payable to the 
‘‘United States Department of Jus-
tice,’’ drawn on a bank or other insti-
tution that is located within the 
United States, and payable in United 
States currency. The check or money 
order shall bear the full name and alien 
registration number of the alien. A 
payment that is uncollectible does not 
satisfy a fee requirement. 

(ii) Appeals from Department of Home-
land Security decisions. The fee for filing 
an appeal, within the jurisdiction of 
the Board, from the decision of a De-
partment of Homeland Security officer 
shall be paid to the Department of 
Homeland Security in accordance with 
8 CFR 103.7(a). 

(b) Applications for relief. Fees for ap-
plications for relief are not collected 
by the Board, but instead are paid to 
the Department of Homeland Security 
in accordance with 8 CFR 103.7. When a 
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motion before the Board is based upon 
an application for relief, only the fee 
for the motion to reopen shall be paid 
to the Board, and payment of the fee 
for the application for relief shall not 
accompany the motion. If the motion 
is granted and proceedings are re-
manded to the immigration judge, the 
application fee shall be paid in the 
manner specified in 8 CFR 1003.24(c)(1). 

[69 FR 44906, July 28, 2004] 

Subpart B—Immigration Court 

SOURCE: 62 FR 10331, Mar. 6, 1997, unless 
otherwise noted. 

§ 1003.9 Chief Immigration Judge. 
The Chief Immigration Judge shall 

be responsible for the general super-
vision, direction, and scheduling of the 
Immigration Judges in the conduct of 
the various programs assigned to them. 
The Chief Immigration Judge shall be 
assisted by Deputy Chief Immigration 
Judges and Assistant Chief Immigra-
tion Judges in the performance of his 
or her duties. These shall include, but 
are not limited to: 

(a) Establishment of operational poli-
cies; and 

(b) Evaluation of the performance of 
Immigration Courts, making appro-
priate reports and inspections, and tak-
ing corrective action where indicated. 

§ 1003.10 Immigration Judges. 
Immigration Judges, as defined in 8 

CFR part 1, shall exercise the powers 
and duties in this chapter regarding 
the conduct of exclusion, deportation, 
removal, and asylum proceedings and 
such other proceedings which the At-
torney General may assign them to 
conduct. 

§ 1003.11 Administrative control Immi-
gration Courts. 

An administrative control Immigra-
tion Court is one that creates and 
maintains Records of Proceedings for 
Immigration Courts within an assigned 
geographical area. All documents and 
correspondence pertaining to a Record 
of Proceeding shall be filed with the 
Immigration Court having administra-
tive control over that Record of Pro-
ceeding and shall not be filed with any 

other Immigration Court. A list of the 
administrative control Immigration 
Courts with their assigned geo-
graphical areas will be made available 
to the public at any Immigration 
Court. 

Subpart C—Immigration Court— 
Rules of Procedure 

§ 1003.12 Scope of rules. 
These rules are promulgated to assist 

in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, the rules in this sub-
part apply to matters before Immigra-
tion Judges, including, but not limited 
to, deportation, exclusion, removal, 
bond, rescission, departure control, 
asylum proceedings, and disciplinary 
proceedings under this part 3. The sole 
procedures for review of credible fear 
determinations by Immigration Judges 
are provided for in § 1003.42. 

[57 FR 11571, Apr. 6, 1992, as amended at 62 
FR 10331, Mar. 6, 1997; 65 FR 39526, June 27, 
2000] 

§ 1003.13 Definitions. 
As used in this subpart: 
Administrative control means custodial 

responsibility for the Record of Pro-
ceeding as specified in § 1003.11. 

Charging document means the written 
instrument which initiates a pro-
ceeding before an Immigration Judge. 
For proceedings initiated prior to April 
1, 1997, these documents include an 
Order to Show Cause, a Notice to Ap-
plicant for Admission Detained for 
Hearing before Immigration Judge, and 
a Notice of Intention to Rescind and 
Request for Hearing by Alien. For pro-
ceedings initiated after April 1, 1997, 
these documents include a Notice to 
Appear, a Notice of Referral to Immi-
gration Judge, and a Notice of Inten-
tion to Rescind and Request for Hear-
ing by Alien. 

Filing means the actual receipt of a 
document by the appropriate Immigra-
tion Court. 

Service means physically presenting 
or mailing a document to the appro-
priate party or parties; except that an 
Order to Show Cause or Notice of De-
portation Hearing shall be served in 
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